
Jay vredenburg, being dury sworn, deposes and says that he is an employeeof the Department of raxat ion and tr ' inance, over 1g years of age, and that on thel8th day of January'  1980, he served the within not ice of DeLerminat ion by mai lupon surface l ine operators Fraternal organ. rnc.,  the pet i t ioner in the withinproceeding, by encl0sing a true copy thereof i
wrapper addressed as for lows: 

-  -"r1r L 'ereor l -n a securely sealed postpaid

Surface Lin-e_ Operators Fraternal436 Wil loughby- arr". 
--

Brooklyn,  Ny 
-11205

ano by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States postal Service within the State

That deponent further says that the said
and that  the address set  for th on said wrapper
pe t . i t i one r .

Sworn to before me this
18th day of January, t9go.

STATE OF NEI{ YORI(
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f
Surface l ine Operators Fraternal Organ. fnc.

for Redeterminat i .on of a Def ic iency or a Revision
of a Determination or a Refund of
Sa les  & Use Tax

under Art ic le 2g & 29 of the Tax law

State of New york

County of Albanv

AT'FIDAVIT OF MAIIING

Organ.  fnc .

properly addressed wrapper in a
exclusive care and cusLody of the

of New York.

addressee is the pet i t ioner herein
is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Surface Line Operators Fraternal Organ. Inc.

AFFIDAVIT OF MAIIING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales  & Use Tax

under Art ic le 28

for the Period 3

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon James H. De Graffenreidt the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. James H. De Graffenreidt
C h a m b e r  o f  C o m m .  B l d g . ,  8 9 - 3 1  1 6 1 s t  S t . ,  S u i t e  6 0 5
Jamaica, NY ]-1"432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r ,rrapper is the last

known address of the representat ive of

Sworn to before me th is

l8th day of  January,  1980.

29 of the Tax Law

72-2 /28 /7s .

pet i t ioner .



STATE OF NEW YORK
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 18, 1980

Surface Line Operators Fraternal Organ. Inc.
436 Willoughby Ave.
Brooklynn NY 11205

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have nolt exhausted your right of revi-ew at the administrative level.
Pursuant to sect ion(s) f tgg & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Cormission can only be instituted
'nder Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 nonths
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COM},IISSION

Peti t ioner '  s Representat ive
James H. De Graffenreidt
Chamber  o f  Cornm.  B ldg . ,  89-31  161s t  S t .
Jamaica, NY 11432
Taxing Bureau's Representat ive

Suite 505



STAf,E OF NEW YORK

S.'IAf,E TN( CO},IMISSIChI

In ttre Matter of the Application

of

SURFACE LINE OPERTCTORS FRTfTERNaL
oRGANIZASToN, INC.

for Revision of a Detennination or for
Refurd of Sales and Use Ta:es under
Articles 28 and 29 of the Ta>t Law for the
Period March L, L972 th:rough Febnrary 28,
L975.

DHIERMI}qTICNI

Applicant, Surface Line Operators Fraternal Organizatj_on, Inc.

436 Vlilloughlqr Avenue, Brookl)rn, Nsnr York 11205, filed an application for

revision of a determinati-on or for refirnd of sales and use ta:<es r:nder Articles

28 and 29 of ttre Ta< Law for ttre period l4ardr L, L972 through Febnraqz 28,

1975 (rite No. 10409).

A srnall clajms hearing wa.s held before Ralmond J. Siegel, Ilearing Officer,

at the offices of ttre State Tax Ccnmission, 141 Livingston Street, Brookl1m,

Nen^r York, on JuIy 18, 1978 at 9:15 A.M. eqpJ.icant appearea btr Janes H.

DeGraffenreidt,, PA. The Sales Tar Eh-rreau apgearea kryr peter Cr:ott1z, Esq.

(Aliza Sctrwadrcn, Esq., of counsel) .

ISSUES

I. Vltrettrer applicant, Surface Line Operato::s Fraternal Onganization,

Inc., qr.ralifies as an e:{enpt organizatior under section 1116 (a) of ttre Ta<

law.

II. !{hether the aH>licant, if not an exenpt organization, is a fraternal

organization u*rose dues are o<erpt frcnr sales ta<.

III. Vltether the results of ttre audit of atrplicantrs bool<s and records b1z

the Sales Ta>< Bureau properly reflect the applicantrs ta>< liability for ttre

period March L, L972 ttrrough Febn:aq1z 29, Lg7S.
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FINDINGS OF FA(T

1. nppHcant tinely filed Nen^r York State and local sales and use tar

returns for the period March L, L972 ttr::ough Februaqz 28, 1975.

2. A tinely fited Conserrt gctending Period of Limitation for A.ssessrEnt

of Sales and Use Ta:<es under Arbicles 28 ard 29 of the Ta< La,tr had been o<ectrted

by ttre applicant covering the period l,larch L, L972 ttrrough Febn:aqr 28, 1975.

Ttre crcnsent octended the period to June 20, L976.

3. Oa li&rvenlcer L4, L975, as ttre result of an ar.dit, ttre Sales Tar

Br:reau issr:ed a Notice of Determinatiqr and Dernand for Palnent of Sales and

Use Ta:<es Dre against aSplicarrt for ta:<es dr.re of $7,97L.92, pl:s penalQ' ard

interest, for ttte period March L, L972 through Febn-ra:12 28, L975.

4. On Decenber L4t L976, ttre Aud,it Division issrred a seond Notice of

Determination and Dennnd for Palnent of Sales and Use Ta:<es Dt:e against 4>plicant

for additional ta:<es dr.p of $3,734.04, plus penalty and interest, for the

period septernber Lt L973 through Febnraqr 28, L975. This rresulted fncrn the

disovery, by ttre Sales Ta< Bureau, of a nathematical en:or vfrerein atdited

additicnal taxable sales had been r-rrderstated by $100'000.00. The original

assessnent, issr:ed Novenber LAt L975t en:oneously allocated $102r347.L7 i:rstead

of $202,347.L7 in additional taxable sales orrer the audit. period l"larch L, L972

ttrrough Febr^r:ar/ 28 | L975. ftre statute of limitations had opired for the

period March l, L972 th:rough August 3L, L973 at the Uirre the sq>plerental

notice was issued.

5. Applicant is a $bnbership CorSnration organized rinder tlre l{etrr York

[bnbership Corporations Law, section I0, ard operated at 436-38 WilloughbD'

Avenue, Brooklyn, New York. It is an entiQr unto itself wittt no branches or

parent organization. According to its srstitution and by-laws:

(a) ttre nenherstrip is restricted to "A11 Surface Line Operators,

lbtornen, Condrrctors, and M.A.B.S.T.O.A. Operators presently erployed
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by ttre New York City TYansit Authority...; "

b) ttre "object" of ttre organization j-s, in part,

(1) tto prcnote fellcn^rship ard e><tend acquaintances by
means of social gatherings. Tlo prcnrote social intercourse
arlong ttre mernbers by means of dinners, musicals, church
ra]-lies and other kiJdred forms of entertaiflrpnt,

(2) no render aids and assistance in rtrcrtLry charitable
nrrvernents of any Organization here in ttre City of Neur York,
and to fi:rther provide aid ard assistance to nenrlcers wtro
the mendcership deens desenring.

6. The field ar:dit of tlre applicant's books and records revealed tLre

following:

(a) Applicant's incqre was derived frcm rrembership dues ($36.00 per

mernber, per annurn), sales of liquor ad beer frqn a bar and

1or:nge naintained for the benefit of nrsnbers and guests, a

banqueL haIl which is rented out to mendcers ard ttre public,

coat checkhg, and special events.

(b) An analysis of applicant's liquor and beer purch,ases for tlre

test npntlr of October 1974, when oorpared wittr corresponding

selling prices supplied by ttre bartender, revealed liquor and beer

rnarkups of 174.2 percent and 128.7 percent, respectively. Ttre

auditor obtained frccn the bar a slot gtass with a catrncitlz of one

arrd thre+eighths ounces (L-3/8 orrnces) and allorr,red a 15 pencent

spillage factor in tlre liquor nnrlarp test. Beer was sold by the

bottle. IIo spillage factor was allouied on the beer nrarln:p test.

(c) Before applying the respective nrarlarps to liqr:or ard beer

purchases, ttre sales Til< Bureau allcwed 5 percent (94230.77) against

said purchases for free drjnks given to officers of ttre organization.
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(d) Atrplication of ttre said rnarkr4>s resul@d in ar:dited liquor and.

beer sales of $213,240.05, ph:s other receipts per books and records

of $128,037.13, resulting in audited taxable sales of 934l-,277.L9.

Credit was girzen for reSnrted taxable sales of $138,930.01 to arrive

at additional taxable sales of $102 ,347.L7 (ttre additional taxable

sales were actually $202,347.L7i the additional $100,000.00 was ttre

basis of ttre supplenental noLloe issued Decenber 14, 1976).

7. The applicantrs activities rnainly oonsisted of ttle holding of dinners,

dances and otlrer special events for nenbers and their gn:ests.

8. Applicant contended tLrat at the tirrc it was inoorSnrated in 1958,

the nature and pr:r[rcses of ttre organization r,vere fraternal; tnat in 1965 the

purposes and nature of the organization changed to ctraritable; ard ttnt it

q;alifies as a tax-e><enpt organization because of its having been a section 10

corlrcration under ttre New York State lbnberstr-ip CorSnration Lavr prior to the

effective date of the Not-for-Profit Corporation Larrr, Septenber 1, 1970.

9. Applicant acted jn good faith and there was no intent to evade the

sales tax.

CCD{CLUS]ONIS OF I,A!V

A. That applicant, Surface Line Operators Fraternal Organization, Inc.,

did not sustain the br:rden of pnoof that it is a oor;rcration organized and

operated exclusively for ctraritabte puq)oses; that accordingly it is not an

organization o<enpt fron sales ta>. according to the rieaning and intent of

secti-on 1116 (a) ( ) of tlre Ta< Lavr.

B. Ihat applicant is not a ftaternal socieQz, order or association

operating under tlre lodge system; but rather applicarrt is a social ch:lc l*rerein

its neJrbership dr:es are subject to tax accord.ing to fte neaning and intent of

section 1105(f) (2) of tlre Ta< Law.
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C. fhat ttre audit perfonred by the Audit Division and the resultant ta><

dtre was arrived at based on establistred audit procedrrres and was, therefore,

properly detenrdned in accordance wittr section 1138 (a) of the Tar l-a,v.

D. That ttre atrplication of Surface Line OSnrators Fraternal Organization,

Inc. is granted to ttre exbent of cancelUng the penalties and ttre interest in

excess of the minim-un statutory rate; that the Alrdit Division is hereby directed

to nodify accordingly tlre notices of deterrnination and demand for palznent of

sales and use ta:<es dr:e issr:ed Noverber l.4, L975 and Deoenber L4, L976i and.

that' except as so granted, ttre aprplication is in all other respects denied.

DFffD: Albany, New York SIAIE TAX @I,jDIISSIODI

JAN 1 8 I9BO


